Wednesday 
August  10,  1988 


Part  II 

Department  of 
T  ransportation 

Office  of  the  Secretary 

48  CFR  Part  1246 

Use  of  Warranties  in  Major  System 

Acquisitions;  Final  Rule 


BEST  COPY  AVAILABLE 


30176  Federal  Register  /  Vol.  53,  No.  154  /  Wednesday,  August  10,  1988  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
48  CFR  Part  1246 

[Docket  45415;  Amendment  No.  1246-1] 

RIN  2105-AB16 

Use  of  Warranties  in  Major  System 
Acquisitions 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  adopts  as  final,  the 
amendments  to  the  Department’s 
Transportation  Acquisition  Regulation 
(TAR)  which  were  published  as  a 
proposed  rulemaking  in  the  Federal 
Register  on  February  4, 1988  (53  FR 
3222).  This  rule  amends  the 
Department’s  TAR  to  include  policy  and 
procedures  for  use  of  warranties  in 
major  system  acquisitions  of  the  United 
States  Coast  Guard  (USCG)  and  to 
provide  additional  guidance  for  use  of 
warranties  in  all  other  Department  of 
Transportation  (DOT)  contracts.  The 
establishment  of  policy  and  procedures 
for  use  of  warranties  in  major  system 
acquisitions  by  the  Coast  Guard  is 
required  by  the  Department  of 
Transportation  Appropriation  Act  of 
1986,  (Pub.  L.  99-190)  (10  U.S.C.  2304 
note),  and  would  serve  as  additional 
guidance  with  respect  to  major  system 
acquisitions  for  all  other  DOT 
administrations. 

EFFECTIVE  DATE:  September  9, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  McNulty  at  400  Seventh  Street  SW., 
Room  9100,  Washington,  DC  20590, 
phone  number  (202)  366-4271. 
SUPPLEMENTARY  INFORMATION:  Two 

parties  submitted  comments.  As  a  result 
of  these  comments,  this  final  rule 
incorporates  a  number  of  changes  to  the 
rule  as  published  on  February  4, 1988. 
The  comments  received  and  our 
response  to  each  are  discussed  in  detail 
below.  Comments  were  received  from 
Metro-Dade  Transit  Agency  of  Miami, 
Florida,  and  from  the  Chief,  Procurement 
Management  Division,  U.S.  Coast 
Guard.  The  comments  are  discussed  in 
detail  below. 

The  Comments 

Comments  From  Metro-Dade  Transit 
Agency 

1.  TAR  1246.701,  Definitions — Metro- 
Dade  suggested  that  the  definitions  of 
“Acceptance”,  “Correction”,  and 
“Warranty"  should  be  included  in  this 
subpart  by  reference  to  FAR  46.701. 

Response:  This  suggestion  was  not 
adopted  because  these  terms  are 
defined  at  Federal  Acquisition 


Regulation  (FAR)  section  46.701. 

Adoption  would  violate  the  Office  of 
Management  and  Budget's  (OMB)  policy 
that  the  agency  regulations  for 
supplementing  the  FAR  not  duplicate 
information  already  contained  in  the 
FAR. 

2.  With  respect  to  TAR  1246.703, 
Criteria  for  Use  of  Warranties — In  the 
acquisition  of  most  major  systems, 
Metro-Dade  stated:  “There  are  several 
system  components  which  are  subject  to 
normal  trade  warranties  and  cost 
involved  will  be  the  same  regardless  of 
whether  or  not  a  warranty  is  included. 
The  contract  language  should  ensure 
that  the  Government  does  not  pay 
additional  sums  for  these  trade 
warranties  and  also  does  not  reduce  the 
coverage  provided  by  including  either 
specific  or  general  warranty  language 
applicable  to  those  components.  Since 
these  trade  warranties  can  extend  far 
beyond  the  completion  of  the  contract, 
the  Government  should  make  further 
provision  to  require  the  Contractor  to 
have  these  warranties  executed  in 
writing  for  the  benefit  of  the 
Government  and/or  that  the  Contractor 
will  enforce  all  warranties  for  the 
benefit  of  the  Government  if  directed  by 
the  Contracting  Officer  (see  contract 
language  in  FAR  52.246-21{g)).” 

Response:  This  suggestion  was  not 
adopted  because  the  proposed  rule 
already  covers  this  subject  adequately 
at  1246.770-l(a),  which  states:  “For 
systems  or  components  which  are 
commercially  available,  such  warranty 
as  is  normally  provided  by  the 
manufacturer  or  supplier  shall  be 
obtained  (see  FAR  46.703(d)),  and  the 
contractor  shall  warrant  that  all  systems 
or  components  delivered  under  the 
contract  will  be  free  from  defects  in 
material  and  workmanship  at  the  time  of 
acceptance  or  delivery  as  specified  in 
the  contract.”  Metro-Dade’s  comment 
indicates  that  TAR  section  1246.770,  Use 
of  warranties  in  major  system 
acquisitions  by  Coast  Guard,  may 
require  clarification  if  changes  are  made 
to  1246.703  as  they  suggest.  The 
suggestions  were  not  adopted,  however, 
we  are  changing  the  second  sentence  of 
this  section  for  clarifications  purposes, 
to  read:  “Other  administrations  within 
the  Department  may  use  these 
procedures  as  guidelines  for  major 
system  acquisitions." 

No  change  was  made  with  respect  to 
the  issue  of  paying  excessive  costs  for 
commercial  warranties  because:  (1)  In  a 
competitive  situation  the  contract  price 
will  be  driven  by  such  competition  and  a 
contractor  would  have  little  motive  to 
overcharge  for  warranties;  and  (2)  in 
situations  of  other  than  full  and  open 
competition,  the  process  of  obtaining 


certified  cost  or  pricing  data  and 
negotiating  a  fair  and  reasonable  price 
is  adequate  to  ensure  that  only 
reasonable  warranty  costs  are  paid. 

Metro-Dade’s  recommendation  to 
include  language  in  the  TAR  to  indicate 
that  "the  contract  language  set  forth  in 
FAR  52.246-21(g),  may  be  used  in  any 
Major  Systems  Acquisition,”  was  not 
incorporated  because  to  do  so  would  be 
redundant  to  the  FAR,  and  violate  the 
OMB  policy  which  prohibits  such 
redundancy. 

3.  Metro-Dade  recommends  that  TAR 
1246.706,  Warranty  Terms  and 
Conditions,  be  changed  to  require  that 
the  “beginning”  as  well  as  the  “end”  of 
the  warranty  period  be  defined 
contractually.  Metro-Dade  believes  that 
it  is  often  more  difficult  to  identify  what 
begins  the  warranty  period,  and  that  the 
need  to  clarify  the  terms  of  the  warranty 
on  key  equipment  in  long-term  contracts 
with  multiple  completion  milestones  is 
essential.  The  commenter  recommends 
that  this  section  require  definition  of 
warranty  start  criteria,  duration,  ending, 
and  cause  for  automatic  extension. 

Response:  We  concur  with  this 
recommendation,  and  have  revised 
paragraph  (a)(9)  of  TAR  section 
1246.706,  Warranty  Terms  and 
Conditions,  accordingly. 

Executive  Order  12291 

Under  OMB  Bulletin  No.  85-7,  the 
Director,  Office  of  Management  and 
Budget,  withdrew  the  general  exemption 
from  Executive  Order  12291  that  OMB 
had  created  on  February  17, 1981,  for 
agency  procurement  regulations. 

This  final  rule  does  not  constitute  a 
“major  rule”  as  that  term  is  defined  in 
Section  1(b)  of  Executive  Order  12291. 
The  rule  will  not:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
agencies  or  geographic  regions;  or  (3) 
have  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
is  considered  as  nonsignificant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979.)  Since 
the  economic  impact  of  this  rule  is 
expected  to  be  minimal,  a  formal 
economic  analysis  has  not  been 
prepared. 

Executive  Order  12612 

This  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
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(c)  Warranties  should  be  obtained 
only  when  they  are  cost  beneficial.  In 
order  to  determine  whether  use  of  a 
warranty  would  be  cost  beneficial,  an 
analysis  must  be  performed  to  compare 
the  benefits  to  be  derived  from  the 
warranty  with  its  acquisition  and 
administration  costs,  and  the  contract 
file  documented  accordingly.  The 
analysis  should  examine  the 
procurement’s  life  cycle  costs,  both  with 
and  without  a  warranty.  Where 
possible,  a  comparison  should  be  made 
with  the  costs  of  obtaining  and 
enforcing  similar  warranties  for  similar 
supplies  or  services. 

1246.704  Authority  for  use  of  warranties. 

(a)  For  any  contract  entered  into  by 
an  operating  administrations,  other  than 
a  contract  entered  into  by  the  Coast 
Guard  for  major  system  acquisitions,  the 
contracting  officer  shall  determine  if  a 
warranty  clause  is  appropriate  in 
accordance  with  1246.703(c),  prior  to 
solicitation  of  a  requirement.  If  a 
warranty  is  determined  to  be 
appropriate,  he/she  shall  document  the 
reason  for  inclusion  of  a  warranty  and 
identify  the  specific  parts, 
subassemblies,  assemblies,  systems  or 
contract  line  items  to  which  a  warranty 
should  apply,  and  shall  address  why  the 
warranty  is  appropriate  under  the 
criteria  set  forth  in  FAR  46.703.  For  DOT 
administration,  other  than  the  Coast 
Guard,  the  policy  and  procedures  set 
forth  in  section  1246.770  of  this  part  for 
use  of  warranties  in  major  system 
acquisitions  may  be  used  as  a  guideline. 

(b)  Authority  for  use  of  warranties  in 
the  procurement  of  major  systems  by  the 
Coast  Guard  is  stated  in  section  1246.703 
of  this  part.  The  policy  and  procedures 
on  warranties  set  forth  in  section 
1246.770  of  this  part  are  mandatory  for 
Coast  Guard.  The  Coast  Guard  shall  use 
the  procedure  set  forth  in  paragraph  (a) 
above  for  including  a  warranty  in 
procurements  other  than  major  system 
acquisitions. 

1246.705  Limitations. 

In  addition  to  limitations  set  forth  in 
FAR  46.705,  the  following  restrictions 
are  applicable  to  all  DOT  contracts: 

(a)  The  Coast  Guard  is  the  only  DOT 
administration  which  is  authorized  to 
include  warranties  in  cost- 
reimbursement  contracts  for  the 
production  of  major  systems  as  required 
by  1246.770  of  this  part. 

(b)  Any  written  warranty  on  major 
system  acquisitions  shall  not  apply  in 
the  case  of  any  system  or  component 
thereof  which  has  been  furnished  by  the 
Government  to  a  contractor  except  as 
indicated  in  section  1246.770-3  of  this 
part. 


(c)  Any  written  warranty  obtained 
shall  specifically  exclude  coverage  of 
combat  damage. 

1246.706  Warranty  terms  and  conditions. 

(а)  In  addition  to  those  items  set  forth 
in  FAR  46.706,  the  contracting  officer,  in 
developing  the  warranty  terms  and 
conditions,  shall  consider  the  following 
subjects,  and  where  appropriate  and 
cost  beneficial  shall: 

(1)  Identify  the  affected  line  item(s) 
and  the  applicable  specification(s); 

(2)  Require  that  the  line  item's  design 
and  manufacture  will  conform  to: 

(i)  An  identified  revision  of  a  top-level 
drawing,  and/or 

(ii)  An  identified  specification  or 
revision  thereof; 

(3)  Require  that  the  system  conforms 
with  the  specified  Government 
performance  requirements; 

(4)  Require  that  all  systems  and 
components  delivered  under  the 
contract  will  be  free  from  defects  in 
materials  and  workmanship; 

(5)  State  that  in  the  event  of  failure 
due  to  nonconformance  with 
specification  and/or  defects  in  material 
and  workmanship,  the  contractor  will 
bear  the  cost  of  all  work  necessary  to 
achieve  the  specified  performance 
requirements,  including  repair  and/ or 
replacement  of  all  parts; 

(б)  Require  the  timely  replacement/ 
repair  of  warranted  items  and  specify 
lead  times  for  replacement/repair  where 
possible. 

(7)  Identify  the  specific  paragraphs 
containing  Government  performance 
requirements  which  must  be  met; 

(8)  Ensure  that  any  performance 
requirements  identified  as  goals  or 
objectives  in  excess  of  specification 
requirements  are  excluded  from  the 
warranty  provision; 

(9)  Define  what  constitutes  the  start  of 
the  warranty  period  (e.g.,  delivery, 
acceptance,  in-service  date),  the  ending 
of  the  warranty  (e.g.,  passing  a  test  or 
demonstration,  or  operation  without 
failure  for  specified  time  period),  and 
circumstances  requiring  an  extension  of 
warranty  duration  (e.g.,  extending  the 
warranty  period  as  a  result  of  mass 
defect  correction  during  warranty 
period); 

(10)  Identify  what  transportation  costs 
will  be  paid  by  the  contractor  in 
conjunction  with  warranty  coverage; 

(11)  Identify  any  conditions  which  will 
not  be  covered  by  the  warranty,  other 
than  the  exclusion  of  combat  damage; 
and 

(12)  Identify  any  limitation  on  the 
total  dollar  amount  of  the  contractor’s 
warranty  exposure,  or  agreement  to 
share  costs  after  a  certain  dollar 


threshold  to  avoid  unnecessary 
warranty  returns. 

(b)  In  addition,  any  DOT  contract  that 
contains  a  warranty  clause  must  contain 
warranty  implementation  procedures, 
including  warranty  notification  content 
and  procedures,  and  identify  the 
individuals  responsible  for 
implementation  of  warranty  provisions. 
The  contract  may  also  permit  the 
contractor’s  participation  in 
investigation  of  system  failures, 
providing  that  the  contractor  be  paid  at 
established  rates  for  fault  isolation 
work,  and  that  the  Government  receive 
credit  for  any  payments  where 
equipment  failure  is  covered  by 
warranty  provisions. 

1246.770  Use  of  warranties  in  major 
system  acquisitions  by  Coast  Guard. 

Subsections  1246.770-1  through 

1246.770- 3  set  forth  policy  and 
procedures  for  the  Coast  Guard  to  use  in 
obtaining  warranties  from  prime 
contractors  when  contracting  for  the 
production  of  a  major  system.  Other 
administrations  within  the  Department 
may  use  these  procedures  as  guidelines 
for  major  system  acquisitions. 

1246.770- 1  Policy. 

The  Coast  Guard  shall  include  written 
warranties  in  all  contracts  with  prime 
contractors  for  major  system 
acquisitions.  When  drafting  warranty 
provisions  for  major  system 
acquisitions,  the  items  listed  at  1246.706 
should  be  considered.  The  warranties 
shall  meet  the  following  requirements 
(as  well  as  those  specified  at  1246.771): 

(a)  For  systems  or  components  which 
are  commercially  available,  such 
warranty  as  is  normally  provided  by  the 
manufacturer  or  supplier  shall  be 
obtained  in  accordance  with  FAR 
46.703(d)  and  46.710. 

(b)  For  systems  or  components 
provided  in  accordance  with  either 
design  or  performance  requirements  as 
specified  in  the  contract  or  any 
modification  to  that  contract,  a  written 
warranty  of  compliance  with  the  stated 
requirements  shall  be  obtained. 

(c)  The  warranty  provided  under 
paragraph  (b)  above  shall  provide  that 
in  the  event  the  major  system  or  any 
component  thereof  fails  to  meet  the 
terms  of  the  warranty  provided,  the 
contracting  officer  may: 

(1)  Require  the  contractor  to  promptly 
take  such  corrective  action  as  the 
contracting  officer  determines  to  be 
necessary  at  no  additional  cost  to  the 
United  States,  including  repairing  or 
replacing  all  parts  necessary  to  achieve 
the  requirements  set  forth  in  the 
contract, 
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(2)  Require  the  contractor  to  pay  costs 
reasonably  incurred  by  the  United 
States  in  taking  necessary  corrective 
action,  or 

(3)  Equitably  reduce  the  contract 
price. 

(d)  Any  written  warranty  shall 
specifically  exclude  coverage  of  combat 
damage. 

1246.770-2  Tailoring  warranty  terms  and 
conditions. 

As  the  objectives  and  circumstances 
vary  considerably  among  major  system 
acquisition  programs,  contracting 
officers  shall  appropriately  tailor  the 
required  warranties  on  a  case-by-case 
basis,  including  remedies,  exclusions, 
limitations  and  duration;  provided  such 
are  consistent  with  the  specific 
requirements  of  this  section  (see  FAR 
46.706).  Contracting  officers  for  major 
system  acquisitions  may  exclude  from 
the  terms  of  the  warranty  certain  defects 
for  specified  supplies  (exclusions)  and 
may  limit  the  contractor’s  liability  under 
the  terms  of  the  warranty  (limitations), 
as  appropriate,  if  necessary  to  derive  a 
cost-effective  warranty  in  light  of  the 
technical  risk,  contractor  financial  risk, 
or  other  program  uncertainties. 
Contracting  officers  are  encouraged  to 
structure  broader  and  more 
comprehensive  warranties  where  such 
are  advantageous.  Likewise,  the 
contracting  officer  may  narrow  the 
scope  of  a  warranty  when  appropriate 
(e.g.,  w'here  it  would  be  inequitable  to 


require  a  warranty  of  all  performance 
requirements  because  a  contractor  had 
not  designed  the  system).  It  is  the 
Department's  policy  not  to  include  in 
warranty  clauses  any  terms  that  require 
contractor  liability  for  loss,  damage  or 
injury  to  third  parties. 

1246.770-3  Warranties  on  government- 
furnished  property. 

A  prime  contractor  for  a  major  system 
acquisition  shall  not  be  required  to 
provide  the  warranties  specified  in 
section  1246.770-t2  of  this  part  on  any 
property  furnished  to  that  contractor  by 
the  United  States  except  for  defects  in 
installation,  and  installation  or 
modification  in  such  a  manner  that 
invalidates  a  warranty  provided  by  the 
manufacturer  of  the  property. 

1246.771  Cost  benefit  analysis. 

It  is  the  Department’s  policy  to  obtain 
warranties  for  a  major  system 
acquisition  only  when  they  are  cost 
beneficial  in  accordance  with 
1246.703(c).  If  a  specific  warranty  is 
considered  not  to  be  cost  beneficial  by 
the  contracting  officer,  a  waiver  request 
shall  be  initiated  under  section  1246.772 
of  this  part. 

1246.772  Waiver  and  notification 
procedures. 

The  Secretary  of  Transportation  may 
waive  the  requirement  for  a  written 
warranty  for  Coast  Guard  major 
acquisition  systems  when  such  waiver  is 


in  the  interest  of  national  defense  or  if 
the  warranty  obtained  would  not  be  cost 
beneficial.  Waivers  may  be  granted 
provided  that  the  Committees  on 
Appropriations  of  the  Senate  and  the 
House  of  Representatives  are  notified  in 
writing  of  the  Secretary's  intention  to 
waive  the  warranty  requirement  and  the 
reasons  supporting  such  a  determination 
prior  to  granting  the  waiver.  The  written 
request  for  Secretarial  waiver  of  the 
warranty  requirement  shall  include,  at  a 
minimum; 

(a)  A  brief  description  of  the  major 
system  and  its  stage  of  production,  e.g.. 
the  number  of  units  delivered  and 
anticipated  to  be  delivered  during  the 
life  of  the  program; 

(b)  The  specific  waiver  requested,  the 
duration  of  the  waiver  if  it  is  to  involve 
more  than  one  contract,  and  the 
rationale  for  the  waiver;  and 

(c)  All  documentation  supporting  the 
request  for  waiver,  such  as  a  cost- 
benefit  analysis. 

All  waivers  shall  be  forwarded  via  the 
Office  of  Acquisition  and  Grants 
Management  for  submission  to  the 
Secretary.  The  Coast  Guard  shall 
maintain  a  written  record  of  each 
waiver  granted  and  the  Congressional 
notification  and  report  made,  together 
with  supporting  documentation,  for  use 
in  answering  inquiries. 

[FR  Doc.  88-17963  Filed  8-9-88;  8:45  am) 
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